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From: Priscilla Burton
To: OGMCOAL
Date: 7/3/2008 11:20 AM
Subject: 015019\Incoming
Place: OGMCOAL

Attachments: FW: Scan if 30 CFR sections re. challenge

Debbie Feheley communication with Scott Child 8/3/2007
RE: challenge of audit violations linked to PacifiCorps.
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From: "Katie Kirkland" <kkirkland@osmre.gov>
To: "Priscilla Burton" <priscillaburton@utah.gov>
Date: 7/2/2008 7:08 AM

Subject: FW: Scan if 30 CFR sections re. challenge

Attachments: 30 CFR sections.pdf

Dear Ms. Burton:
| am forwarding a 8/3/07 email with attachment that Debbie Feheley emailed Mr. Child.

Katie Kirkland

Investigations Specialist

Office of Surface Mining Reclamation and Enforcement,
AVS Office

2679 Regency Road

Lexington, Kentucky 40503

Email: kkirkland@osmre.gov

Phone: (859) 260-3931

Fax: (859) 260-8418

From: Debbie Feheley

Sent: Friday, August 03, 2007 2:05 PM

To: scott.child@pacificorp.com

Cc: Pam Grubaugh-Littig; Katie Kirkland; Stephanie Varvell
Subject: FW: Scan if 30 CFR sections re. challenge

Mr. Child: It was a pleasure to speak with you and | hope we addressed all your questions. Attached are
challenge provisions in our regulations for your review. They start at Section 773.25 and go through
773.28.

| recommend Mr. Leighton pursue this option in particular if Pacificorp does not have any pending permit
actions ready for immediate approval. We have already pulled some documentation we have on file here
relating to Coal Junction and Alumbaugh Coal and will be ready to assign this to one of our Field
Investigators to handle.

Look forward to hearing from you and when | get some payoff figures from OSM Denver, | will submit that
information to you as well.
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You can contact me by email dfeheley@osmre.gov or by phone 800.643.9748.

From: Katie Kirkland

Sent: Friday, August 03, 2007 1:52 PM

To: Debbie Feheley

Cc: Stephanie Varvell

Subject: Scan if 30 CFR sections re. challenge

Katie Kirkland

Investigations Specialist

Office of Surface Mining Reclamation and Enforcement,
AVS Office

2679 Regency Road

Lexington, Kentucky 40503

(859) 260-8424 x467
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Surface Mining Reclamation and Enforcement, Interior

of proposed suspe
under tk

(g)y The re
§842.14 of this chapter, or
regulatory 1 program eguivalent, will
govern service under this section.

{h) The times specified in paragraphs
(b and (¢) of this section will apply un-
less you obtain temporary relief under
the procedures at 43 CFR 4.1376 or the
State regulatory program equivalent.

service at
the State

{65 PR 79665, Dec. 19, 2000]

§773.23 Suspension or rescission re-
quirements for improvidently
issued permits.

{a; Bxcept as provided in paragraph
{(b) of this section, we, the regulatory
authority, must suspend or rescind
your permit upon expiration of the
time specified in §773.22(b) or (c) of this
part unless you submit svidence and we
find that—

(1) The violation has bheen abated or
corrected to the satisfaction of cthe
agency with jurisdiction over the viola-
tion;

{2) You or your operator no longer
own or control the relevant operation;

(3) Our finding for suspension or re-
scission was in error;

(4 The violation is the subject of a
good faith administrative or judicial
appeal (unless there is an initial indi-
cial decision affirming the violation,
and that decision remains in force);

(5) The violation is the subject of an
abatement plan or payment schedule
that is being met to the satisfaction of
the agency with jurisdiction over the
violation: or

(6) You are pursuing a good faith
challenge or administrative or judicial
appeal of the relevant ownership or
control listing or finding (unless there
is an initial judicial decision affirming
the listing or finding, and that decision
remains in force). =

(t) If you have reguested administra-
tive review of a notice of proposed sus-
pension or r §773.22(e) of
this 5

or its
affirmas our finding

211

§773.26

that your permit was improvidently
issued.

{c) When we suspend or rescind your
permit under this section, we must-—

(1) Issae you a written notice requir-
ing vou to cease all surface coal mining
nperations under the permit: and

(2) Post the notice at our office clos-
est to the permit area and on the AVS
Offic :
dre

()

nd your per-
mit under this section, you may re-
quest adminisvrative review of the no-
gice under the procedures at 43 CFR
4.1370 through 4.1377 (when OSM is the
regulatory authority) or under the
State regulatory program equivalent
(when a State is the regulatory author-
ity). Alternatively, you may seek judi-
cial reviaw of the notice.

{65 FR 79685, Dac. 18, 2000}

§773.25 Who may challenge ownership
or control listings and findings.

You may challenge a lizting or
ing of ownership or control using
provisions under §§773.26 and 773.
this part if you are—

(a) Listed in a permit application or
in AVS as an owner or controller of an
entire surface coal mining operation.
or any portion or aspect thereof;

(b) Found to be an owner or con-
troller of an entire surface coal mining
operation, or any portion or agpect
thereof, under §§773.21 or 774.11DH of
this subchapter; or

(¢} An appiicant or permittes af-
fected by an cwnership or control list-
ing or finding.

165 FR 79666, Dec. 19, 20007

$773.26 How to challenge an owner-
ship or control listing or finding.

This section applies te you if you
challenge an ownership or control list-
ing or finding.

(a) To challenge an ownership or con-
trol listing or ding, you must submit
a wristen sxplanation of the basis for
the challenge. along with any evidence
or explanatory materials you wish to
provide under §7 i to
the regulatory au

in the following
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{7} Pending Federai parmit application ¢r Fede

regulatory authonty with junsdi
permit

N Gver the apphica-

provisions of this section and
773.27 and 773.28 of this part apply
only o challenges to ownership or con-
stings or findings. You may not
use these provisions to challenge your
liability or responsibility under any
other provision of the Act or its imple-
menting regulations.

(c) When the challenge concerns a
violation under the jurisdiction of a
different regulatory authority. the reg-
ulatory authority with jurisdiction
over the permit application or permit
must consult the regulatory anthority
with jurisdiction over the violation and
the AVS Office to obtain additional in-
formation.

(d) A regulatory authority respon-
sible for deciding a challenge under
paragraph (a) of this section may re-
guest an investigation by the AVS Of-
fice.

[65 FR 796676. Dec. 19, 2000]

$773.27 Burden of proof for ownership
or control challenges.

This section applies to you if you
challenge an ownership or control list-
ing or finding.

{a) When you challenze a listing or
finding of ownership or control of a
surface ccal mining operation, you
rmust prove by a preponderance of the
evidence that you either

(1) Do not v or contro
cperation or 1
thereof; or

(27 Did not own or control the entire
operation or vant portion or aspect
thereof during the relevant time pe-
riod.

(h} In me
you must pi
substantial
0TV mater
i

1
i

e entire
raspect

reie

11 of proof,
. credible, and
r explana-
au-

inves-
file. If
fiden-
s under

vou reguest, we will i
tial any information vou s

be made
§842.16 of this chapter (when OSM is
the regulato authority) or under
§840.14 of this chapter (when a State is
the regulatory authority.

¢y Materials vou may submit in re-
sponse to the reguiremen of para-
graph (b) of this section include, but
are not Mmited to—

(1) Notarized affidavits containing
specific facts concerning the duties
that you performed for the relevant op-
eration. the beginning and ending dates
of your ownership or control of the op-
eration, and the nature and details of
any transaction creating or severing
yvour ownership or control of the oper-
ation.

(2) Certified copies of corporate min-
utes, stock ledgers, contracts, purchase
and sale agreements., leases, cor-
respondence, or other relevant com-
pany records.

{3) Certified copies of documents filed

rith or issued by any State, municipal,
or Federal governmental agency.

(4) An opinion of counsel, when sup-
ported by—

(1) Evidentiary materials:

(i1} A statement by counsel that he
e is gualified to render the opin-
cand
(i1 A statement that counsel has
and diligently investigated
of the matter.

[65 FR 79666, Dec. 19. 2000}
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§773.28 Written agency decision on
challenges to ownership or control
listings or findings.

(a} Within 60 days of rec
challenge under §773.26(a) of this part,
we, the regulatory authority identi fied
under §772.26ta) of this part. will review
and investigate the evidence and ex-
planatory materis Lmit and
any other reasonably availa infor-
mation bearing on yowur challenge and
a written decision. Ou¥

© state whether you own or ¢onth
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conl mining

the relevant surface
ation, or owned or
ation, during the
by We wi Pre
with a copy of our dec
ilr (“errmm mail, r

Pl

A, mme

Rulc 4 of the Fe
eral Rules of Civil Procedt
State regulatory program
parts.

(o) Service of the decision on you is

complete upon deii roand
complete if you refuse to accept deliv-
eTy.

(@) We will post all decisionz made
under this section on AVS and on the
AVS Office Internet home page (Inter-
net address: http:Aavww.avs mm*v.gom,

{e) Any person who receives a written
declb-on under this section, and who
wishes to appeal that decision, must
gxhaust administrative remedies 'wdm
the procedures at 43 CFR 4.1380 through
4.1387 or. when a State is the regu-
latory authority, the State regulatory
program counterparts, before seeking
judicial review.

(f) Following our written decision or
any decision by a reviewing adminis-
travive or judicial tribunal. we must
review the information in AVS to de-
h,z‘*nnp if it is consistent with the de-
¢l v If it Is not, we must promptly
revise the information in AVS to re-
flect the decision.

[85 FR 79666. Dec. 19, 2000}

PART 774—REVISION; RENEWAL;
TRANSFER, ASSIGNMENT, OR
SALE OF PERMIT RIGHTS; POST-
PERMIT  ISSUANCE  REQUIRE-
MENTS; AND OTHER ACTIONS
BASED ON OWNERSHIP, CON-
TROL, AND VIOLATICN INFOR-
MATION

for regulato

30 U.8.0
48 Z“f\

28, 1983, unless

or sale
upda ’m i 1*«>1m\1
sance of a h¢

1838 : for regulatory
austho and permittees; and other
actions based on ownership, control,
and viclation information.

(83 FR 79667, Dec. 19, 2000]

§774.9 Information collection.

(a) Under the Paperwork Reduction
Act, the Office of Management and
Budget (OMR) has approved the infor=—
mastion collection requirements of this
part. Regulatory authorities will use
this information to: (1) Determine if
the applicant meets the requirements
for revision; renewal; transfer, assign-
ment, or sale of permit rights;

(2) Enter and update information in
AVS following the issuance of a per-
mit; and

(3% Fulfill post-permit issuance re-
quirements and other obligations based
on ownership, control, and violation in-
formation. Persons must respond 50 ob-
tain & benefit. A Federal agency may
not conduct or sponsor, and a person is
not required to respond to, a collection
of information unless it displays a cur-

rently valid OMB control number. The
OMB clearance number for this part is
1025-0116.

(b)y We estimate that the public re-
norting burden for this part will aver-
per respouse, including
reviewil g instructions.
sources, gath-
data needed,
ewing the col-
¥ . Bend comments
z this bu;"dez: timate or any
spect of these Informatio
on requirements. including sugges-
A den, to the




